
IN THE SUPREME COURT OF JUDICATURE OF JAMAICA 
 
IN COMMON LAW 
 
SUIT NO. C.L. M-036 OF 2001 
 
BETWEEN   MIRRIAM MARTIN    PLAINTIFF 
 
AND    DESMOND WALKER   1ST  DEFENDANT 
 
AND    SILBERT ANDRADE   2ND DEFENDANT 
 
Miss Marion Rose Green instructed by Marion Rose Green & Co. for the plaintiff 
 
Defendants not present and not represented 
 
 

Heard: April 26 and May 17, 2002 
 
 

ASSESSMENT OF DAMAGES 
 
JONES, J. (Ag.) 
 

This is an assessment of damages for injuries sustained by the plaintiff as a 

result of an accident which took place on December 24, 1996.  The defendants 

were not present or represented, and there was no issue as to liability.  The 

plaintiff is a business woman (higgler) residing at 243 Simms Court, Montego 

Heights, Montego Bay in the parish of St. James.  She is forty-three years old.  At 

about 3:00 p.m. on December 24, 1996, she was a passenger in a motor vehicle 

travelling along the Linstead bypass going towards the Bog Walk main road in 

the parish of St. Catherine when on reaching the intersection with the Guys Hill 

Road, the 2nd defendant driving a vehicle owned by the 1st defendant collided 

with the vehicle in which she was travelling. 
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The plaintiff described her ordeal in language which illuminated her 

condition at the time of the accident: 

“… my nose mouth and head were bleeding, my right wrist was broken and 
swollen.  I was all over in pain and my back was hurting.  My teeth was hit out 
and my dentures broken. My mouth could not open.  My lips were burst and I had 
pain all over my body.  I felt I was going to die.  I don’t know how long I was in 
Linstead Hospital. I had a cast on my hand.  I could not move about.  I spent five 
days in the Spanish Town Hospital.  The pain lasted until when I got out of the 
hospital” 

 

The plaintiff’s evidence was that she had to remain in bed after being 

discharged from the hospital.  She said that she returned to the Spanish Town 

Hospital on five occasions for treatment.  She received medical treatment from 

Dr. Nesbeth, Dr. Cheeks and Dr. Shaw.  She told the court that she was unable to 

walk for a couple of months and was not able to do domestic chores at home.  

She complained that her eyes were now dark and she was now incapable of 

stringing a needle to do her sewing.  Prior to the accident she manufactured 

teddy bears and sold childrens’ clothes at the Linstead, Falmouth and Montego 

Bay markets.  She alleged that she is now “deafish” and was not capable of 

standing or sitting for long periods without her back hurting her. She 

complained that when she eats her teeth “cramp up” and said that for months 

after the accident she had to be fed by straws as she was incapable of eating 

properly. 

The following medical reports were relied on by the plaintiff.  These were 

admitted into evidence pursuant to Section 31 (E) of the Evidence Act: 
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The plaintiff’s attorney Miss Rose Green drew the court’s attention to a 

number of cases, which she believed would be of assistance.  The cases were 

Stanley Wade vs. Leon Ingram reported in Volume 2 of Khan’s Reports, Isiah 

Muir vs. M.P.M and Dennis Whyte at pg. 185 of Khan’s Reports Volume 4, and 

Jackson vs. Punancy and Gibbs reported at pg. 58 of Harrison’s Casenote 2.  

These cases were not particularly helpful, as the injuries stated were not 

analogous to the injuries in this case, and in fact, were a great deal more severe.   

At the lower end, a useful case was Marie Bryan vs. Yvonne Terrelonge 

reported at pg. 48 of Harrison’s “Assessment of Damages”.  In that case the 

plaintiff gave evidence that she had bleeding through her nose and mouth.  

Three of her front teeth loosened, her forehead was swollen and she had cuts 

over the right eyelid and her nose leaving a scar.  The right hand was swollen 

and there were bruises on both knees and a cut on the right shin.  The cuts were 

dressed and the right hand placed into a plaster of paris from the shoulder to the 

fingers.  The medical evidence diverged on the issue of whether the patient 

suffered any damage to the brain.   Reckord J. in resolving the difference of 

opinion said: 

“On totality of the evidence, I accept Dr. Cheeks evidence that there was no brain 
damage and the reasons he gave to support such a conclusion” 
 

In that case general damages were assessed at $150,000 in July 23, 1993.  

This award when updated to today’s dollars would amount to $472,693. 
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In the case of Tricia Thompson (b.n.f Alethia Sheriffe) vs. Junior Harriott 

reported in Harrison’s book (supra) at pg. 55 the injuries incurred had more 

positive resemblances to the case at bar.  In that case the plaintiff was a school 

girl who received the following injuries: 

“Brief unconsciousness and a minor concussion; laceration on the left side of the 
head behind the ear and bruising of the left shoulder; small laceration on the outer 
aspect of the left foot; dizziness and darkening of vision intermittently; impairment 
of recent memory; impairment of hearing in both ears (moderate severity); risk of 
4% epilepsy developing.” 

 
General damages for pain and suffering and loss of amenities were assessed 

at $170,000 on October 5, 1990.  Updating this award to the last CPI in March 

2002 gives a current award of $1,615,825. 

In the present case the medical reports were unchallenged.  Dr Cheeks in 

his report set out above concluded that the plaintiff suffered a mild concussion 

with a four percent theoretical risk of developing post-traumatic epilepsy within 

five years from the accident.  This assessment by Dr. Cheeks closely resembles 

the evaluation of the plaintiff in the case of Tricia Thompson (supra).  As to 

future medical care, I accepted the evidence of Dr. Hal Shaw as to the cost of 

replacing the plaintiff’s teeth and dentures, and to complete the restorative work 

on her mouth.  This cost was estimated by him at $115,000. 

Let me now turn to the issue of special damages.  It is trite law that special 

damages represent the exact amount of money which the plaintiff has spent or 

lost as a result of the injury.  In one of the leading cases in this area, British 
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Transport vs. Gourley [1955] 3 All ER 793 Lord Goddard stated the principle at 

pg 803 in this way: 

“In an action for personal injuries, the damages are always divided into two main 
parts.  First, there is what is referred to as special damage which has to be specially 
pleaded and proved.  This consists of out of pocket expenses and loss of earnings 
incurred down to the date of trial, and is generally capable of substantially exact 
calculation…The basic principle, so far as loss of earnings and out of pocket 
expenses are concerned, is that the injured person should be placed in the same 
financial position so far as can be done by an award of money as he would have 
been had the accident not happened.” 
 

After reviewing the pleadings and the evidence presented, I found the 

following items of special damage proved to my satisfaction: 

1. Medical and dental expenses   $30,175 

2. Medical Reports     $20,500 

3. Visits to doctor     $22,500 

4. Transportation to and from doctor   $12,600 

5. Transportation to and from dentist   $10,000 

6. Loss of clothing, shoe and bag   $5,000 

7. Cost of police report     $1,000 

Total        $101,775 

Dr. Cheeks reached the conclusion that the plaintiff had made a fairly good 

recovery following the accident.  In his opinion the concussion was not severe, 

but the plaintiff would experience post concussion headaches from time to time.  

He also concluded that the stability and strength of the back has been 
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compromised and the plaintiff would experience bouts of pain at times of heavy 

exertion.  He estimated the PPD at three percent. 

The plaintiff claimed that she hired household help to assist her, and that 

this continues up to today.  She said that she paid $1,500 per week over a period 

of one hundred and four weeks, and $1800 for sixty weeks, after there was an 

increase in the minimum wage in 2001.  She provided no receipts for these 

amounts, and this court was not prepared to speculate as to what was a 

reasonable figure for those services at that time.  There was no evidence given 

about the minimum wage rate prevailing on the dates claimed.  I therefore 

rejected that claim: see Lawford Murphy vs. Luther Mills [1976] 14 J.L.R 119 

The plaintiff also gave evidence that her weekly income after expenses was 

$7,000 to $12,000 per week.  She said that she was unable to work for two years 

after the accident.  Since April 2000 she has been employed at a hardware store 

as a clerk earning $3,000 per week.   Her evidence was that she had to stop from 

work several times with head and back pains. 

The plaintiff was a small business person and the court accepted that she 

was unlikely to have documented proof of income.  She has, however, pleaded 

loss of income for fifty-eight weeks.  Her evidence, though, was that she was 

unable to work for two years or (one hundred four weeks).   No explanation was 

offered for the discrepancy.  After considering the demeanour of the plaintiff and 

the inherent inconsistency in her evidence, I rejected her claim for loss of 

earnings.   
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In rejecting this bit of evidence, I am guided by the observations of Rowe P 

in Hepburn Harris vs. Carlton Walker (unreported) SCCA 40/90 delivered on 

December 10, 1990 where he said: 

“plaintiff’s ought not to be encouraged to throw up figures at trial judges, make 
no effort to substantiate them and to rely on logical argument to say that specific 
sums of money must have been earned…”  

 

General Damages are assessed as follows: 

Pain & suffering and loss of amenities    $1,615,825. 

Future medical care     $    115,000 

Total General Damages    $1,730,825 

Interest is awarded on the amount of $1,615,825 at the rate of 6% per annum from 

the date of service of the writ of summons up to today (May 17, 2002). 

Special Damages       $101,775 

Interest on special damages is awarded on the sum of $101,775 with interest at 

the rate of 6% per annum from December 24, 1996, up to today (May 17, 2002). 

There will be a judgment for plaintiff in the sum of $1,832,600 together with 

cost in accordance with Schedule A of the Rules of the Supreme Court 

(Attorneys- at- Law’s Costs) Rules, 2000. 

 

 

 


